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Pursuant to sections 54.719 and 54.722 of the Commission’s rules,1 the Robstown 

(Texas) Independent School District2 (Robstown ISD or the District) hereby respectfully 

requests a review of a Universal Service Administrative Company (USAC) decision to recover 

E-rate funds disbursed in Funding Year 2002.3  USAC denied Robstown ISD’s appeal of its 

RIDFs and recovery efforts on the ground that Robstown ISD had not shown that USAC’s 

determination was incorrect.4  In fact, Robstown ISD showed in its appeal that USAC’s 

determination was incorrect in that it relied on rules that did not exist in 2002.  Robstown ISD 

also showed that USAC’s attempt to recover funds so long after disbursal violated Robstown 

ISD’s due process rights and was inconsistent with the Commission’s stated goal that 

                                                 
1 47 C.F.R. § 54.719(b), (c); 47 C.F.R. § 54.722(a). 
2 Billed Entity Number 141604. 
3 Exhibit 1, Recovery of Improperly Disbursed Funds letters dated November 13, 2018.  The FCC Form 
471 number is 295855.  The FRNs are 829114 and 829185. 
4 Exhibit 2, USAC Denial of Robstown ISD’s Appeal, Mar. 14, 2019, at 1.   
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investigations and recovery efforts be completed within five years.  For these reasons, and 

because USAC’s recovery efforts are contrary to Wireline Competition Bureau directives issued 

in 2009.  Robstown ISD respectfully requests that the Bureau grant its request for review of 

USAC’s decision. 

In the alternative, Robstown ISD requests a waiver of the Commission’s rules to the 

extent necessary to grant the requested relief.  It is contrary to public policy and does not 

advance the goals of the E-rate program to recover funds more than 15 years after they were 

disbursed in the absence of waste, fraud, or abuse. 
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I. BACKGROUND 

Robstown Independent School District is located in the city of Robstown, Texas.  

Robstown ISD serves a traditional high school, an alternative high school campus, a junior high, 

a 4th & 5th grade campus, and three K- 3rd elementary schools. The district has approximately 

450 employees and more than 2,750 students. More than 88 percent of the students in Robstown 

ISD are economically disadvantaged, and 97.3 percent are Hispanic/Latino. 

On November 13, 2018, USAC sent Robstown ISD two recovery of improperly disbursed 

funds letters (RIDFs) seeking recovery of approximately $93,000 in funding from Funding Year 

2002.  USAC cited the following as its reasons for seeking recovery: 

During an Audit, the auditors determined the equipment for which you requested 
discounts in your funding request was not utilized in accordance with program 
rules. . . .  Therefore, funds were improperly disbursed on this funding request.  
FCC rules require that applicants have secured all the necessary resources to make 
effective use of the equipment and that the equipment is utilized for an 
educational purpose.  During the auditors[’] site visit, equipment that was 
purchased with E-rate funds, was not installed.  The UPS equipment was located 
in the selected schools or the applicants warehouse in the original packaging.  An 
asset list was provided by the applicant and some of the equipment purchased 
under this FRN was not located.  Since the audit revealed that equipment was not 
utilized according to program rules, USAC must seek recovery of all funds 
improperly disbursed that are associated with the equipment not being utilized. 
. . . 
Additionally, the auditors determined equipment purchased with the E-Rate 
discounts for FY 2002, . . . could not be located. . . .  Therefore, funds were 
improperly disbursed for this funding request.  FCC rules require that the 
equipment purchased with program discounts be located at an eligible entity and 
be utilized effectively for educational purposes.  The rules require that applicants 
retain asset and inventory records of equipment purchased and components of 
supported Internal Connections services sufficient to verify the location of such 
equipment.  Since equipment purchased with Universal Service funds could not 
be located, the above FCC rules were violated.5 

                                                 
5 Exhibit 1.  This reason was given in each of the RIDF letters for Funding Year 2002 covered by this 
appeal. 
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Attached to the RIDFs was an audit report dated April 3, 2006.6  That report, prepared by 

KPMG, included findings of uninstalled or missing equipment purchased with E-rate funds.7  

As a result, KPMG concluded that improper payments had been made to Robstown ISD.8  

USAC’s RIDFs cited these audit findings, and attached the final version of the audit.  Robstown 

ISD had no record of receiving the audit prior to receiving the RIDFs.   

On January 11, 2019, Robstown ISD filed a timely appeal of the RIDFs.  In its appeal, 

Robstown ISD argued that USAC had violated its due process rights, that USAC and KPMG had 

relied on rules that were not in effect in Funding Year 2002, and that USAC had violated the 

federal five-year statute of limitations on recovery actions.9   

USAC denied Robstown ISD’s appeal on March 14, 2019, stating the following as its 

reasons for denial: 

During the appeal review of your FCC Form 471 #295855 you requested reversal 
of the . . . decision to seek recovery of improperly disbursed funds.  It was 
determined that during an Audit, the auditors determined the equipment that was 
purchased with E-rate funds, was not installed.  Since the audit revealed that 
equipment was not utilized according to program rules, USAC must seek recovery 
of all funds improperly disbursed that are associated with the equipment not being 
utilized.  In your appeal, you did not show that USAC’s determination was 
incorrect.  Consequently, your appeal is denied.10     

Appeals to the Commission of USAC decisions are due within 60 days.11  As such, this 

appeal is timely filed.  

                                                 
6 Exhibit 3, KPMG Audit.  
7 Id.  
8 Id.  
9 Id. 
10 Exhibit 2, USAC Denial of Robstown ISD’s Appeal, Mar. 14, 2019, at 1.   
11 47 C.F.R. § 54.720(a).  Although USAC’s denial letter was dated March 14, it was not postmarked until 
March 25, so Robstown ISD did not receive the denial until March 28.  Despite USAC’s 11-day delay in 
mailing the denial, Robstown ISD is filing the instant appeal within 60 days of the date on the letter, 
consistent with the Commission’s rules.  See Exhibit 2, USAC Denial of Robstown ISD’s Appeal. 
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II. USAC’S REASONS FOR DENIAL ARE CONTRARY TO COMMISSION 
PRECEDENT AND THE RULES THAT WERE IN EFFECT IN FUNDING YEAR 
2002  

Robstown ISD respectfully asks the Bureau to grant this appeal because the KPMG audit 

that USAC relied on as the basis for its recovery action applied rules to Funding Year 2002 that 

had not yet been adopted by the Commission.  Furthermore, USAC’s decision to recover funds 

disbursed more than 15 years ago violated Robstown ISD’s due process rights, because the 

passage of time and turnover in District E-rate personnel made it impossible for Robstown ISD 

to mount a vigorous defense.  Finally, USAC’s recovery action violates the Commission’s stated 

preference that E-rate investigations be completed within five years. 

A. USAC’s Recovery Effort Relies on Commission Rules That Did Not Exist in 
Funding Year 2002 

In Funding Year 2002, there was no requirement that school districts use or keep 

equipment purchased with E-rate funds for a certain length of time.  The Commission’s rule that 

districts had to keep the equipment in the same location for three years became effective in 

March 2004.12  Given that the audit did not take place until two years after the relevant funding 

year ended, the audit could not determine what happened to the equipment earlier; all it could 

determine was that the equipment was not located where it was supposed to be in Funding Year 

2002.  It was not a requirement that it still be in the same place two years after the funding year 

ended.  In short, by applying 2005 rules to Funding Year 2002, USAC found rule violations 

where none existed.13  Contrary to USAC’s decision and the conclusion in the KPMG audit, 

                                                 
12 47 C.F.R. § 54.513(c); 69 FR 6191, Feb. 10, 2004. 
13 The RIDFs stated that “[FCC] rules require that applicants retain asset and inventory records of 
equipment purchased and components of supported Internal Connections services sufficient to verify the 
location of such equipment.”  Exhibit 1, Recovery of Improperly Disbursed Funds letters dated Nov. 13, 
2018, at 4.  In Funding Year 2002, there was no requirement that applicants keep an asset inventory list 
detailing the location of every piece of equipment.  The Commission did not adopt detailed record-
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therefore, the fact that auditors could not locate some of the equipment purchased with 2002 

funding does not warrant recovery.   

USAC’s decision to seek recovery of funds on the basis of uninstalled equipment was 

also inconsistent with guidance that the Bureau provided to USAC in January 2009 regarding 

equipment that was not being used.  The Bureau advised USAC that  

USAC recommended recovery in every instance in which equipment was not 
utilized: for example, the equipment was installed but not connected to any 
computers, or some equipment was still in its original packaging and had not been 
installed. There could be situations that would justify a decision to not recover 
funds. For example, in one of the audits, Brownsville Independent School District 
delayed installation of all equipment due to human resource limitations, but 
anticipated that very shortly all of the equipment would be installed. In this 
instance, if the equipment was subsequently installed, recovery would not be 
warranted.14   

Thus, the Bureau made clear in this formal guidance that recovery based on uninstalled 

equipment should not be automatic, but rather should depend on the individual circumstances.  

But USAC did not analyze the individual circumstances; it merely decided that recovery was 

necessary because KPMG found that some equipment had not been installed, even though 

Robstown ISD informed KPMG that installation of the remaining equipment was in progress.  

In fact, Robstown ISD’s circumstances may be similar to the circumstances described by the 

Bureau where recovery was not warranted.  Because USAC failed to follow the Bureau’s 

guidance on uninstalled equipment, its decision should be reversed. 

                                                 
keeping requirements until 2004.  Schools and Libraries Universal Service Support Mechanism, CC 
Docket No. 02-6, Fifth Report and Order, 19 FCC Rcd 15808, 15824 ¶ 48 (2004) (Fifth Report and 
Order). 
14 Letter from Dana R. Shaffer, Chief, Wireline Competition Bureau, to Scott Barash, Acting Chief 
Executive Officer, USAC, DA 09-86, at 2 (Jan. 16, 2009). 
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B. Seeking Recovery of Funds This Long After They Were Disbursed Violates 
Robstown ISD’s Due Process Rights 

USAC is seeking to recover funding that was committed and disbursed more than 

15 years ago.  This length of time between funding year and RIDF is well beyond the 

recordkeeping requirements applicable to Funding Year 2002.  The document retention 

requirement in the E-rate program has an unambiguous history.  The Commission established a 

five-year recordkeeping requirement in 2004, and extended it to ten years in 2014.15  Prior to 

2004, however, the rules did not specify how long applicants had to keep records relating to 

E-rate-supported services.16   

Accordingly, there is no justification for expecting Robstown ISD to have retained any 

documents from Funding Year 2002 for any particular length of time, and certainly not for 

16 years.  But by issuing these RIDFs so long after the funding year in question, in effect USAC 

is imposing that expectation on Robstown ISD; otherwise, how can Robstown ISD be expected 

to exercise its right of appeal in any meaningful way?  Any relevant documentation in Robstown 

ISD’s possession is long gone, as are the Robstown ISD personnel who handled E-rate in 

Funding Year 2002.  USAC’s unexplained delay in seeking recovery of these funds—again, 

almost 13 years after the completion of the KPMG audit—thus violates Robstown ISD’s due 

process rights.17 

                                                 
15 Fifth Report and Order, 19 FCC Rcd 15808, 15823-24 ¶ 47; Modernizing the E-rate Program for 
Schools and Libraries, WC Docket No. 13-184, Report and Order and Further Notice of Proposed 
Rulemaking, 29 FCC Rcd 8870, 8974-75 ¶ 262 (2014) (First Modernization Order). 
16 Fifth Report and Order, 19 FCC Rcd at 15823 ¶ 45.  
17 KPMG noted that at least some of the allegedly improperly disbursed funds were due to the service 
provider billing USAC for installation and configuration services that were never performed, but it is 
unclear whether recovery was directed at the service provider for those amounts.  In addition, it is 
possible that some of the “missing” equipment could be due to the failure of the service provider to 
provide and install it but there is no indication as to whether that was investigated by the auditors.   
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In effect, USAC exceeded its authority by issuing these RIDFs.  The Commission has 

certainly stressed the importance of the document retention requirement for ensuring compliance 

with the E-rate rules and guarding against waste, fraud, and abuse.18  But as we have explained, 

there were no document retention requirements in place in Funding Year 2002, and even the 

current rule does not require applicants to retain documents for more than 15 years.  Nothing in 

the Commission’s rules or orders gives USAC the authority to impose this expectation on 

applicants.   

C. USAC’s Recovery Efforts Violate the Commission’s Five-Year Investigation 
Policy 

Robstown ISD recognizes that over the past two years, the Commission has declined to 

recognize any formal temporal limitation on recovery actions by USAC.  In the Net56 Order, the 

Commission determined that the five-year investigation period it had previously established in 

the Fifth Report and Order is a “policy preference” and “not an absolute bar to recovery.”19  

More recently, in its Blanca Order, the Commission rejected an argument that the Supreme 

Court’s decision in Kokesh v. SEC imposed the general federal five-year statute of limitations in 

28 U.S.C. § 2462 on USAC recovery actions.20  But even taking these Commission orders into 

account, USAC must still respect the Commission’s unequivocal preference for concluding 

                                                 
18Modernizing the E-rate Program for Schools and Libraries, WC Docket No. 13-184, Report and Order 
and Further Notice of Proposed Rulemaking, 29 FCC Rcd 8870, 8974 ¶ 261 (2014) (First Modernization 
Order).   
19 Application for Review of a Decision of the Wireline Competition Bureau by Net56, Inc., Palatine, 
Illinois, CC Docket No. 02-6, Memorandum Opinion and Order, 32 FCC Rcd 963, 966 ¶ 9 (2017). 
20 Blanca Telephone Company Seeking Relief from the June 22, 2016 Letter Issued by the Office of the 
Managing Director Demanding Repayment of a Universal Service Fund Debt Pursuant to the Debt 
Collection Improvement Act, CC Docket No. 96-45, Memorandum Opinion and Order and Order on 
Reconsideration, 32 FCC Rcd 10594, 10611-12 ¶¶ 44-45 (2017) (Blanca Order).   
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investigations within five years.  By seeking to recover funds 13 years after KPMG’s audit 

concluded, USAC has violated that preference, and its decision must therefore be reversed. 

Respect for the Commission’s policy preference is particularly important where, as is the 

case here, the facts can be distinguished from the Blanca Order.  The statute of limitations 

applies to the “enforcement of any civil fine, penalty, or forfeiture, pecuniary or otherwise.”21  

In Kokesh v. SEC, the Court found that the SEC’s disgorgement action constituted a “penalty” 

under the statute because a penalty addresses a wrong against the public, not an individual, and is 

sought for the purpose of punishment and deterrence, not just compensation of a victim.22  

In Blanca, the Commission determined that the federal five-year statute of limitations provision 

was not applicable to Blanca because the recovery at issue was not a penalty but “merely 

recovers for the USF a windfall to which Blanca was not entitled.”23  But here, USAC’s recovery 

effort can only be characterized as a penalty.  Unlike Blanca, Robstown ISD received no 

“windfall”:  USAC disbursed funds that paid for E-rate eligible services that Robstown ISD used 

to provide educational opportunities for its students, all in furtherance of the E-rate program’s 

statutory goals, and Robstown ISD paid its share for the services purchased.  Accordingly, the 

only purpose for recovery here would be to punish the school district and deter future violations 

by E-rate participants, which means that the statutory limitation should apply.   

Furthermore, the Commission has recognized that there are important policy reasons to 

limit its review period.  In its Fifth Report and Order, the Commission established a policy that 

“USAC and the Commission shall carry out any audit or investigation that may lead to discovery 

                                                 
21 28 U.S.C. § 2462.   
22 Kokesh v. SEC, 137 S. Ct. 1635, 1642 (2017). 
23 Blanca Order, 32 FCC Rcd at 10612 ¶ 45. 

 



11 
 

of any violation of the statute or a rule within five years of the final delivery of service for a 

specific funding year.”24  In adopting that policy, the Commission recognized that “conducting 

inquiries within five years strikes an appropriate balance between preserving the Commission’s 

fiduciary duty to protect the fund against waste, fraud and abuse and the beneficiaries’ needs for 

certainty and closure in their E-rate application processes.”25  The Net56 Order clarified that 

the five-year period in the Fifth Report and Order was a policy preference rather than a hard 

deadline, but at the same time it reiterated the policy considerations described in the Fifth Report 

and Order, stressing that the Commission “continue[s] to believe that the best course is for 

USAC to aim to complete its investigations and seek recovery of funds within five years, 

whenever possible” and directing USAC “to incorporate that as an objective in its annual 

performance metrics plan.”26 

The Supreme Court has also explained on numerous occasions why statutes of limitations 

are so important as a matter of policy.  In Kokesh, the Court explained that statutes of limitations 

“are ‘vital to the welfare of society’ and rest on the principle that ‘even wrongdoers are entitled 

to assume that their sins may be forgotten.’”27  The Court has gone so far as to point out that 

“[i]n a country where not even treason can be prosecuted, after a lapse of three years, it could 

scarcely be supposed, that an individual would remain forever liable to a pecuniary forfeiture.”28   

Even if no formal statute of limitations applies to E-rate recovery actions, the policy 

concerns that the Commission recognized in the Fifth Report and Order and the Net56 Order, 

                                                 
24 47 U.S.C. § 254(b)(6). 
25 Fifth Report and Order, 19 FCC Rcd at 15819 ¶ 33 (emphasis added). 
26 Id. 
27 Id. 
28 3M v. Browner, 17 F.3d at 1457 (1994) (quoting Adams v. Woods, 6 U.S. (2 Cranch) 336, 341, 2 L.Ed. 
297 (1805) (Marshall, C.J.)) (emphasis added). 
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and that the Supreme Court described in Kokesh and elsewhere, are no less applicable.  As a 

matter of good policy and essential fairness, USAC should be far more hesitant than it is to 

rescind funding committed more than 15 years ago.  If USAC insists on making decisions such 

as this one, and the Bureau affirms them, E-rate applicants will never experience the “certainty 

and closure” that the Commission has directed USAC to prioritize, and the Commission’s 

longstanding policy preference for concluding universal service funding investigations within 

five years is rendered meaningless. 

The lapse of time between investigation and recovery is especially egregious in this case.  

The audit of Robstown ISD’s Funding Year 2002 E-rate compliance was completed in April 

2006.  Robstown ISD had no reason to expect that USAC would suddenly demand repayment 

after doing nothing for almost 13 years.  And USAC has provided no reason as to why it could 

not have sought recovery of funding in a timely fashion once the KPMG audit was completed.   

If USAC’s actions do not violate the letter of the Commission’s orders regarding the 

timely completion of investigations and recovery actions, they certainly violate the spirit.  

Robstown ISD therefore respectfully asks that the Bureau reverse USAC’s decision. 

III. IN THE ALTERNATIVE, THE BUREAU SHOULD WAIVE THE 
COMMISSION’S RULES TO GRANT THE REQUESTED RELIEF 

As explained above, Robstown ISD did not violate the Commission’s rules that were in 

effect in Funding Year 2002.  If the Bureau disagrees, however, Robstown ISD respectfully asks 

the Bureau to waive the Commission’s rules to the extent necessary to grant the requested relief.  

Any of the Commission’s rules may be waived if good cause is shown.29  The 

Commission may exercise its discretion to waive a rule where the particular facts make strict 

                                                 
29 47 C.F.R. § 1.3. 

 



13 
 

compliance inconsistent with the public interest.30  In addition, the Commission may take into 

account considerations of hardship, equity, or more effective implementation of overall policy on 

an individual basis.31   

A waiver in this case would be in the public interest.  Granting the requested waiver also 

advances the goals of the E-rate Program.  As explained above, it was nearly impossible for 

Robstown ISD to defend itself robustly against the alleged rule violations.  Robstown ISD’s 

records from Funding Year 2002 are long gone,32 and the superintendent and technology director 

who managed E-rate at Robstown ISD during the funding year covered by this appeal are no 

longer with the school district.  (The current technology director, Richard Gonzalez, joined 

Robstown ISD in 2012.  Dr. Maria Vidaurri was superintendent from 2012 until 2018; the 

current superintendent is Dr. José Moreno.)  Current Robstown ISD personnel cannot answer 

questions about equipment purchased in Funding Year 2002.  They do not know whether there 

was additional communication with USAC after the KPMG audit was completed. They do not 

know whether the equipment was installed after the audit; if it was, the Commission has directed 

USAC not to recover funds in such circumstances.  USAC should not be able to evade 

Commission directives by simply waiting until the applicant no longer has the information  

  

                                                 
30 Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990). 
31 WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969); Northeast Cellular, 897 F.2d at 1166.   
32 In January 2019 and again in April 2019, Robstown ISD requested any files USAC had in its 
possession. Robstown ISD received the requested files from USAC on the afternoon of May 13, the same 
day the instant appeal was due.  Because it did not have time to incorporate those documents into this 
appeal before filing, Robstown ISD will supplement the record.  
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available to address USAC’s allegations.  The only record Robstown ISD has of the KPMG audit 

is the audit report itself and would not even have that if USAC had not attached it to the RIDFs.  

It is inconsistent with the public interest to force an applicant to try to defend itself against 

allegations of rule violations under these circumstances.  

Furthermore, there was no harm to the program.  Even if Robstown ISD were to concede 

that it may not have executed the equipment installation flawlessly back in 2002—which it does 

not concede, having no idea what happened for the reasons we have explained—it would still 

argue that the program was not harmed.  Certainly, there was not harm sufficient to justify 

recovering funds more than 15 years after they were disbursed.   For all of these reasons, it is in 

the public interest for the Bureau to grant the requested waiver.      
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CERTIFICATE OF SERVICE 

 This is to certify that on this 13th day of May, 2019, a true and correct copy of the 

foregoing Request for Review was sent via email to the Schools and Libraries Division, 

Universal Service Administrative Company at the Appeals@USAC.org address. 

     /s/ Theresa Schrader      
     ___________________________________  
     Theresa Schrader      
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